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Foreword by
CHIEF JUDGE TEDFORD G. ANDREWS (RETIRED) ,
ONTARIO PROVINCIAL COURT, FAMILY DIVIS ION
(NOW THE ONTARIO COURT OF JUSTICE)

I am honoured to have the opportunity to write a foreword to this
book. It was written by a judge for whom I have the greatest respect
and whom I am truly happy to call my very good friend. Mr. Justice
Harvey Brownstone has an uncommon depth of insight into, and a
genuine concern for, the adults and children with whom he deals in
his daily service in the interests of justice.

The text discloses the inner struggles of parents, lawyers and even
judges in the maelstrom of marital conflict. Justice Brownstone’s
observations are perceptive and comprehensive on the interface
between the court and the public who appear before the court. The
reader can sense his passion for the subject and his compassion for the
parents and children involved in the disputes that come before him.

The writings of this dedicated author are of vital importance to
every law student aspiring to be a family law lawyer. Experienced
family law lawyers also would benefit from the clarity of defined
issues, to update their knowledge and skills. Most urgently this book
has messages vitally important for couples and parents who enter the
world of new rights and responsibilities following separation.

There are numerous texts written on various aspects of marital
conflict by professionals in social work, psychology, psychiatry, and
the law, but I know of none written by the key person in the unique
and solitary position of observing and analyzing human behaviour and
making judgments that will have profound effects on people’s lives.

This text is a very valuable contribution. Every lawyer’s office
should have several copies to offer to clients entering legal spousal
conflict.
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Foreword by
JUSTICE JAMES D. KARSWICK
ONTARIO COURT OF JUSTICE

This book is superbly unique.
It was written by a presiding, experienced, knowledgeable, and

caring family court judge who is so touched by the countless families
that come into his courtroom that he feels compelled to share his
observations, opinions, and recommendations with all who will listen,
so that the parental separation and the court experience can be less
stressful, less confrontational, and more beneficial, especially for the
children. After all, as the Honourable Mr. Justice Brownstone repeat-
edly points out, it really is, and should be, about the children, our
most treasured resource.

Justice Brownstone does not give legal advice — that you should
get from a family law lawyer — nor does he give you a detailed, step-
by-step methodology for filing court papers and marshalling evidence
for the court hearing — that you can get from your lawyer or the
many manuals on how to proceed in the family court.

This book prepares you for the emotional impact that separation
and court will have on the family and especially upon the children. It
points out how, with maturity and a focus on the interests of the chil-
dren, parents — with the help of professionals and, on occasion, with
the help of the family court judge — can negotiate and achieve their
own individual and sustainable resolutions.

There are those few cases that simply need to go through the
entire family court process. The author discusses those cases and
makes many helpful recommendations on how to deal with them in
a constructive manner.

Family breakups are increasing, greater numbers of separating
parents are reluctant or ashamed to get professional help, and many
simply cannot afford to pay a family law lawyer. Consequently the
family court judges are having to hear more and more cases where
the parents are self-represented.

Obviously, these parents lack the training to present their cases
properly, and even if they had that knowledge, the stress and emotion
of having to directly confront an ex-partner in a courtroom about
the welfare of their children is hardly something any parent is really
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capable of doing in a rational and focused manner.
Justice Brownstone discusses the fundamental challenges that par-

ents need to address, no matter what the legal rules may be. The
challenges facing separating parents and their children transcend geo-
graphical, linguistic, and cultural boundaries.

It is the parents, who love their children and know them better
than anyone, who are most capable of determining what is best for
their children. Remember, it is only the parents caught up in their tug
of war who abdicate their responsibility to a stranger — the judge.

As Justice Brownstone reminds us: “Family courts are not in the
business of rewarding or punishing anyone, even though there is often
a win-lose mentality among litigants — and, unfortunately, even
among some misguided lawyers. Everyone should be mindful that
there are no winners in family court when the fighting continues —
everyone loses, especially the children.”

Justice Brownstone’s timely work should be read by anyone con-
templating separation or going to the family courts.

Indeed, it can be useful to professionals in the field of family law
so that they may gain greater insights into the challenges as seen from
the perspective of the separating families and as observed by an expe-
rienced and talented family court judge.

I have been a family court judge for more than thirty-two years,
and still I find this book fascinating, engrossing, and enlightening. I
only wish I could have read it twenty years ago because it certainly
would have enabled me to be a better, more understanding, and more
effective judge.
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Foreword by
JUDGE PAULA J. HEPNER, SUPERVIS ING JUDGE
NEW YORK STATE FAMILY COURT
BROOKLYN, NEW YORK

Justice Harvey Brownstone’s book is a powerfully accurate descrip-
tion of the drama that unfolds daily in the courtrooms of judges
presiding over child custody and visitation (access) disputes between
parents. From his thirteen years of experience hearing and deciding
hese cases he offers the reader invaluable lessons about what these
cases are and are not about and why they become tugs of war and
what prevents them from being resolved expeditiously for the sake of
the children whose emotional well-being is at stake.

While the book outlines the various stages of a custody or visita-
tion case, Justice Brownstone’s purpose is not to write a do-it-yourself
manual so parents may feel comfortable representing themselves. On
the contrary, Justice Brownstone explains that when parents resort to
the courts to decide which parent should have custody of their chil-
dren, or whether the parent who does not have custody should be
able to spend time with the children, they will find themselves in the
middle of complex proceedings where unfamiliar legal principles and
procedures are applied. These principles and procedures prescribe
what information must be presented to the judge, govern the conduct
of the case, and determine its outcome.

Justice Brownstone makes it absolutely clear to parents who
bring their own custody and visitation battles to the family court that
the process is not like going on television to tell their story to the
judge, answer some questions, and have it over in fifteen minutes,
minus the commercials. With real-life examples carefully selected
from cases he has heard, Justice Brownstone illustrates the pitfalls of
self-representation by demonstrating where critical mistakes were
made or crucial opportunities were missed. In so doing, Justice
Brownstone convincingly makes the case that to the maximum extent
possible parents should obtain legal counsel or, if hiring an attorney
is not feasible, parents should at least obtain legal advice and assis-
tance to help in the preparation and presentation of the case.

This book is also about why these cases take so long to complete,
which Justice Brownstone concludes is attributable to immature
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behaviour. While the laws and legal procedures applicable to custody
and visitation cases differ from country to country and jurisdictions
within countries, the information contained in this book has univer-
sal application for all parents regardless of where they live or where
they litigate because parents are human and their behaviour does not
vary much from place to place. I am a family court judge sitting in
Brooklyn, New York, the busiest family court in the United States.
Every single anecdote described in this book is familiar to me. In the
past eighteen years, I have encountered each and every one of the par-
ents portrayed in the pages of this book behaving in exactly the same
way in my courtroom. For this reason, parents everywhere can learn
something extremely important by reading Justice Brownstone’s book
and taking his message seriously.

It does not matter what child psychologist or psychiatrist one con-
sults or what parenting books or magazines one reads. None will
suggest that resorting to the courts to settle issues of custody and vis-
itation is good for the children involved. On the contrary, there is
uniformity of opinion that for children, the process of litigation can
be extremely damaging. The reason for this is primarily due to the
unbelievable stress children experience from being at the centre of
their parents’ tug of war. Children wait for months, and sometimes
years, to learn which parent they are going to live with, while their
parents prolong this uncertainty through relentless contretemps of
bickering, personal attacks, and obstructionist tactics. To minimize
the harm to children, Justice Brownstone describes some alternatives
to litigation and explains the benefits of each.

What little civility is left between two parents before walking into
court is almost always destroyed by their posturing in the litigation.
To reach a decision, judges who preside over these cases need to learn
an enormous amount about the parents’ lives and their personalities,
their stability and judgment, their occupations and work schedules,
the roles they have played in their children’s lives, and the bonding
that exists between parent and child. Almost always, however, the
only information parents will present is their list of injustices, por-
traying each other in the worst possible light: the most abusive, the
most irresponsible, the most uninvolved, the most inconsiderate, the
most immoral, the most inadequate, the most controlling, the most
. . . the most . . . the most. Indeed the majority of parents view the case
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as their chance to get their day in court when, in actuality, it is their
children’s day in court. Most parents come to court believing that they
are the only two people in the case and that it’s all about them when,
in fact, it’s about those who are not in the room — the children they
seem to have forgotten. For parents who did not realize this before, it
will become evident very shortly from reading Justice Brownstone’s
book. Told in the first person and in the form of a personal one-on-
one dialogue, this book presents the reader with a chance to hear
first-hand from an experienced jurist devoted to the welfare of chil-
dren how important it is to approach these cases with a mature
perspective and a realistic assessment of which parent can meet the
children’s needs, instead of focusing on how each parent failed to meet
the other’s needs.

Justice Brownstone speaks for family court judges everywhere in
trying to educate parents to focus on what is best for their children.
This book will have achieved its purpose if parents can recognize
themselves in the pages ahead and can alter their outlook and behav-
iour so that their children spend much less of their lives being
interviewed by social workers, attending psychological evaluations
and discussing the case with their lawyers and more time on sports,
playing an instrument, or learning computer graphics.
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CHAPTER ONE

DO YOU KNOW
WHAT YOU’RE
GETTING INTO?

AFTER MORE THAN FOURTEEN YEARS OF PRESIDING IN FAMILY

COURT, ONE QUESTION HAS NEVER CEASED TO AMAZE ME: how
can two parents who love their child allow a total stranger to make
crucial decisions about their child’s living arrangements, health, edu-
cation, extracurricular activities, vacation time, and degree of contact
with each parent? This question becomes even more mind-boggling
when one considers that the stranger making the decisions is a judge,
whose formal training is in the law, not in family relations, child devel-
opment, social work, or psychology. Now add the fact that, because
of heavy caseloads and crowded dockets, most judges have to make
numerous child custody, access, matrimonial property, and support
decisions every day on the basis of incomplete, subjective, and highly
emotional written evidence (called affidavits), with virtually no time
to get to know the parents and no opportunity to meet the child
whose life is being so profoundly affected. What person in their right
mind would advocate for this method of resolving parental conflicts
flowing from family breakdown? These are some of the questions that
family court judges agonize over. Some say the answers are compli-
cated and have much to do with social conditioning, economic class,
levels of education, sophistication, familiarity with community
resources, and even culture. I say the answers are simple.

The institution of marriage has not been a great success in North
America. The United States has the highest divorce rate in the west-
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ern world, followed by the United Kingdom and Canada.1 Moreover,
divorce statistics do not take into account couples who lived in
common-law (unmarried) relationships and broke up. There is no reli-
able way to track the breakup rate for those couples, but you can be
sure that it is at least as high as the divorce rate. There are also many
thousands of couples who never lived together, but had a casual rela-
tionship resulting in the birth of a child. Family courts are heavily
populated with such couples, but we have no way of knowing their
numbers in society at large.

We do know that the vast majority of couples who break up
manage to settle their affairs, including the custody and access
arrangements for their children, without ever setting foot in a court-
room. The most common way to achieve this is by separation
agreement or some other form of domestic contract (see Chapter 12).
However, for the many couples unable to reach agreements, the family
court becomes the place of first and last resort.

What we judges see in family court is beyond belief and certainly
more dramatic and gut-wrenching than any television show or movie.
If you don’t believe me, visit any family courtroom in any town and
chances are you’ll see real-life examples of what I will describe in this
book. As any family law lawyer, judge, or litigant will tell you, family
court litigation is expensive, time-consuming, unpredictable, and
highly stressful. The level of hostility and anger between parents
involved in high-conflict custody disputes is often so toxic that it is
almost palpable. I have dealt with thousands of couples whose bitter-
ness toward each other coloured every aspect of the proceedings and
completely diverted the focus away from the children and their needs.
Frequently, I get the impression that such parents are in a struggle
over power and control or are on a quest for vengeance and self-
validation that has nothing to do with their children. Imagine how
difficult it is for a judge to make the best possible decision regarding
a child’s living arrangements when faced with parents who seem
unable or unwilling to focus on their children. Sometimes I have had
to involve a child protection agency and place the children in foster
care to insulate them from the parental conflict (see Chapter 11). On
more than one occasion I have been told by a parent that he/she would
rather have his/her children living in foster care than with the other
parent. On one even more appalling occasion, I was told by a parent
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that it would be better for the children to be dead than to live with the
other parent! This is the tragic reality of family court.

Everyone who works in family law, including judges, agrees on
two things: family court is not good for families, and litigation is not
good for children. The emotional carnage resulting from family litiga-
tion, and its impact on the unfortunate children of warring parents,
cannot be overstated. And yet, family courts everywhere are jammed
with couples asking judges to decide who gets custody of their chil-
dren, how often the children will see the noncustodial parent, how the
matrimonial property is to be divided, and how much spousal and/or
child support must be paid. More surprisingly, an alarmingly high
number of people appear in court without a lawyer and try to navigate
the court process on their own, without any idea of their rights and
obligations, the procedural requirements, the rules of evidence, or the
types of orders a court can and cannot make. As you might expect,
the results for these people are often extremely frustrating at best and
disastrous at worst.

Ask anyone who has ever appeared in family court as a litigant —
even if they had a lawyer — and they are almost certain to describe
their experience as unsatisfactory. Why? What can be done to help
people so that their family court experience is more predictable, more
positive and constructive, less time-consuming, and consequently more
beneficial to themselves and their children? An even more important
question is, What can be done to help people avoid going to court in
the first place? That is what I am going to explain in this book.

What is the difference between the couples who settle their dis-
putes privately and those couples who require a judge to make the
decisions? Do the parents in the first group dislike each other any less
than those in the second group? Does the first group have access to
resources unavailable to the second group? Do the two groups come
from separate and distinct socio-economic or cultural groups? Not in
my experience. In my opinion, the major difference between couples
who resolve their disputes privately and those who turn to a judge has
to do with one overriding characteristic: maturity. We who work in
family court know that a person’s maturity level has nothing to do
with economic circumstances, education, culture, race, religion, or
sexual orientation. We see rich people and poor people in our court-
rooms, and we see people from all walks of life and from every racial,
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cultural, ethnic, and religious background, and from every lifestyle and
orientation imaginable. Trust me: judges see it all. What we don’t see
very often in our clientele is maturity.

In the context of a relationship breakdown, being mature means
loving your children more than you dislike your ex-partner. Being
mature means caring enough about your children that you will force
yourself to deal in a civilized way with someone you may hate. Being
mature means thinking twice and measuring your words carefully
before you shoot your mouth off when you’re upset with your ex-
partner, especially in front of the children. It means always insulating
your children from parental conflict so they know your breakup has
nothing to do with them. It means doing what is necessary to make
the transition in your children’s lives as easy for them as possible.
Being mature means putting your children’s needs ahead of your own.
It means truly understanding and accepting that your children are
entitled to love and be loved by both of their parents. It means giving
your children emotional permission to express and receive that love,
even though you and the other parent dislike each other. Being mature
means being willing and able to reach compromises so that your chil-
dren can have peace rather than be caught in a tug of war and conflict
of loyalties. Being mature means recognizing that you can be an ex-
partner but you are never going to be an ex-parent. True maturity
requires parents to appreciate that children need both parents in their
lives, working co-operatively to make the best possible decisions for
their upbringing.

In my experience, mature people fully understand that even
though they no longer love each other, they are the most qualified
people to make important decisions for their children. After all, par-
ents know their children best. Children deserve to have parents
working together as a team in all matters affecting their welfare.
Mature people do not give up their parental decision-making respon-
sibilities to a total stranger, even if that stranger wears a robe and is
called “Your Honour.”

The purpose of this book is to help separated and divorced par-
ents, as well as parents who never lived together, conduct themselves
with the maturity their children need and deserve, so they can resolve
parenting conflicts in a civilized and proactive way, hopefully without
court involvement. I believe that maturity of perspective and behaviour

4

TUG OF WAR




